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Highlights 

 The Financial Reporting Council (the "FRC") published the final version of the UK Corporate Governance Code 

(the "Code") on 28 May 2010. The Code will replace the Combined Code on Corporate Governance (the 

"Combined Code") for accounting periods beginning on or after 29 June 2010. 

 The Code will apply to all companies with a Premium Listing (whether a UK company or not) although certain 

provisions will not apply to companies outside of the FTSE 350. 

 The Code retains the broad principles of the Combined Code, including the "comply or explain" approach 

whereby companies are required to follow the Code or provide an explanation of how else they are acting to 

promote good governance.   

 The FRC has sought to make "limited but significant" changes to the Combined Code, rather than a wholesale 

redraft. Key highlights of the changes to be brought in by the Code include:  

o the introduction of four new Main Principles, addressing the chairman's responsibility for leading the 

board, the need for all directors to devote sufficient time to their role, a requirement for non-executive 

directors to provide constructive challenge, and the need for the board to have an appropriate balance 

of skills and experience;  

o the hotly-debated proposal that all directors of FTSE 350 companies should be put forward for re-

election each year; 

o measures to promote the balance and diversity of boards, in particular in relation to the benefits of 

diversity on the grounds of gender; and 

o new provisions and clarifications to existing provisions requiring FTSE 350 companies to have 

externally facilitated board effectiveness reviews at least every three years, and measures requiring 

more transparency around the company's business model and its approach to risk, including linking 

performance-related pay to the company's risk profile and long term performance. 

 The changes are intended to make company boards more effective, to reinforce board quality, and to focus on 

risk and accountability to shareholders. 

Background 

The FRC began its review of the Combined Code in 2009 against the 

backdrop of the ongoing credit crisis, issuing its final report on its review of the 

Combined Code and a revised draft for consultation in December 2009 (the 

revised draft being renamed the UK Corporate Governance Code). The 

consultation period ended in March 2010 and the final version of the Code 

was published on 28 May 2010. The final version reflects many of the 

proposed amendments included in the previously-published draft of the Code.  
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The FRC had originally intended to begin its review of the existing Combined Code only in 2010, but took the decision to 

accelerate its review in response to the increased attention being paid to regulatory and governance matters arising as a 

result of the credit crisis, and also to coincide to a certain extent with other measures being taken in response to the 

crisis, such as the review conducted by Sir David Walker into the governance of banks and financial institutions. The 

Code incorporates certain of the Walker Report recommendations which were considered by the FRC to be generally 

applicable to all listed companies
a
. 

The FRC is committed to monitoring the impact of the Code and its next review is scheduled to take place in 2013. 

Who is affected by the Code? 

Pursuant to the UK Listing Rules, the Code applies to all companies with a Premium Listing of equity shares.  This 

includes companies incorporated in the UK and those incorporated overseas. The Code will apply in relation to 

accounting periods beginning on or after 29 June 2010, which means that most companies will have a period of time in 

which to take measured steps to deal with the changes to be introduced (such as the increased disclosure requirements 

in the annual report and accounts with respect to the company's business model and risk profile – see below) before 

having to report on their compliance with Code.   

Certain provisions of the Code will not apply to smaller companies. This is in recognition of the fact that complying with 

certain aspects of the Code could prove unduly burdensome or expensive for such companies. For example, the new 

measure that all directors should be put forward for re-election on an annual basis will not apply to companies outside 

the FTSE 350 on the basis that such companies, which typically have a more concentrated shareholder base, might be 

more exposed to significant disagreements between major shareholders. Equally, the recommendation relating to 

externally facilitated board effectiveness reviews at least every three years will not apply to companies outside the FTSE 

350.  

"Comply or Explain" 

The "comply or explain" approach remains central to the Code. This allows a degree of flexibility for companies in the 

manner of application of the Code provisions. Under the UK Listing Rules, companies that do not comply with all relevant 

provisions of the Code must explain to shareholders in the company's annual report why the company does not so 

comply. However, greater emphasis is placed on the need for companies to adhere to the spirit rather than the letter of 

the Code. 

This approach recognises that it is not necessarily desirable for all companies to comply with all provisions, and confirms 

the view of most commentators that there can be no "one size fits all" approach in the context of good corporate 

governance – departures from the Code are acceptable provided the board explains why the Code has not been 

complied with and what alternative arrangements are in place to ensure good governance and accountability. 

The burden of good governance does not, of course, rest solely with companies or their boards. The need for 

shareholders to monitor the Code and for better interaction between boards and shareholders is emphasised. The FRC 

is expected to publish its Stewardship Code by the end of June 2010, highlighting good practice for institutional 

shareholders in respect of the companies in which they have a significant interest. In anticipation of this, the principles 

formerly in the Combined Code encouraging dialogue with companies and an evaluation of governance disclosures have 

now been relegated to a schedule in the revised Code, and will ultimately be deleted once the Stewardship Code has 

been published.  

Principal changes introduced in the Code  

Requirement for greater leadership and commitment from directors 

The four new Main Principles included in the Code, most of which have in fact been elevated from the role of Supporting 

Principle from the former Combined Code, all emphasise the increased commitment now expected of each member of 

the board, in whatever role that director has. In particular: 
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 greater emphasis is placed on the responsibility of the chairman for leading the board and ensuring its 

effectiveness; 

 non-executive directors are expected to constructively challenge and help develop proposals in relation to the 

company's strategy; 

 the board as a whole should have an appropriate balance of skills, experience, independence and knowledge to 

enable each director and the board as a whole to discharge their duties and responsibilities effectively; and 

 each director must be able to devote sufficient time to the role in order to discharge his or her responsibilities 

effectively. 

Although the changes reflected in the Code are not all that dramatic, there is an increased emphasis on the need to 

avoid "group think", the leadership role of the chairman and the support given to and by the CEO, as well as the need for 

effective and constructive challenge within the boardroom. 

Different parts of the Code emphasise both the collective responsibility of the board for matters such as the long term 

success of the company, and the individual responsibility attached to different director roles, such as the chairman's role 

in ensuring a culture of openness and debate, and the senior independent director's role in providing a sounding board to 

the chairman and acting as an intermediary for the other non-executive directors. 

Annual re-election of directors  

The revisions to the Code increase the frequency with which directors should be put forward for re-election. In order to 

increase accountability, the Code now provides for annual re-election of all directors rather than re-election once every 

three years. This provision only applies to FTSE 350 companies. 

There has been some disquiet over this increased frequency of re-election, both from companies themselves and from 

representative bodies such as the Institute of Directors and the CBI, on the grounds that corporate governance should 

focus on the board's collective responsibility and should avoid leading directors to take short-term decisions against the 

background of a real or imagined timeframe of 12 months. Concerns have also been expressed that annual re-elections 

could have the potential to destabilise boards. 

Supporters of the provision, including some institutional investors and the FRC itself, argue that annual re-election will 

actually promote greater engagement between the board and the company's shareholders, as the directors will have a 

greater incentive to get to grips with shareholders' concerns on a regular basis, and will not promote short-term thinking. 

Evidence to date suggests that annual re-election should not generally be a cause for great concern within the 

boardroom. A number of FTSE companies already provide for annual re-election of all directors, including BP plc, 

Unilever plc, AstraZeneca plc, Vodafone Group plc and Pearson plc. Also, any company that uses an authority from 

shareholders to allot up to two-thirds of its share capital in connection with a rights issue is required to put forward each 

director for re-election at the following annual general meeting, as was the case, for example, with Rexam plc at its 2010 

AGM. The report issued by the FRC accompanying the new Code
b
 also suggests that shareholders are unlikely in 

practice to remove directors without due cause – in the period from 2000 to 2009, only 19 directors of nine companies on 

the FTSE All Share Index lost a vote for re-election. 

The FRC has, however, recognised the concern that smaller companies with a more concentrated shareholder base may 

be more exposed to significant disagreements between major shareholders. As a result, the annual re-election provision 

only applies to FTSE 350 companies. 

Smaller companies can, however, opt to comply voluntarily with the provision.  Equally, larger companies are free to 

explain rather than comply if they believe they can otherwise ensure proper accountability and board effectiveness or 

that a transitional period is appropriate before introducing annual re-elections. 
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The FRC has also emphasised the need for more effective shareholder engagement and the need for a greater 

willingness by institutional investors to engage constructively to avoid this provision becoming a blunt instrument for 

addressing shareholder concerns. The new Stewardship Code is intended to address this issue. 

Boardroom diversity 

As noted above, the Code provides that a board should have an appropriate balance of skills, experience, independence 

and knowledge of the company. Furthermore, the Code now explicitly provides as a Supporting Principle that the benefits 

of greater diversity, including as to gender, should be taken into consideration when board appointments are made. 

The intention is to encourage diversity by having board appointments made by reference to objective criteria which do 

not restrict the talent pool from which candidates can be identified. The aim is to encourage boards to be well balanced 

and to avoid "group think" by ensuring a sufficiently wide range of skills and experience. By including a specific reference 

to gender diversity, the FRC is clearly aiming to increase the number of women sitting on boards. The FRC's report
c
 on 

the Code notes that, in 2009, women accounted for only 12 per cent of all directors in FTSE 100 companies, and just 

seven per cent in FTSE 250 companies. 

Whilst the aims of the Code in this regard are laudable and go further than the previous Combined Code, the Code itself 

stops short of setting any specific quotas or targets with regard to female directors (as has happened in other 

jurisdictions) and, as the "requirement" is only phrased as a Supporting Principle, companies will not be required to 

explain in their annual reports why they have few or no female directors. 

External reviews of board effectiveness  

The Code now requires that, in addition to the board's own internal annual evaluation of its performance and that of 

individual directors, evaluation of the board should be externally facilitated at least once every three years. This provision 

only applies to FTSE 350 companies. 

Concerns have been raised by some commentators, and recognised by the FRC in its application of the provision to the 

FTSE 350 only, that there may (initially at least) be an inadequate supply of suitable providers of such board evaluation 

services. The Code does not provide any guidance regarding the extent of the review, the relevant criteria or the format 

for presentation of any conclusions. Whilst an external facilitator can bring greater objectivity to the evaluation process, it 

remains to be seen whether such reviews will add real value to the corporate governance process.  

Business model, risk, transparency and remuneration 

The Code has also been amended so as to provide, as a Main Principle, that the board has responsibility for determining 

both the nature and also the extent of the significant risks it is willing to take on in order to achieve the company's 

objectives. The board is also responsible for ensuring that sound risk management and internal control systems are 

maintained.  

In addition, the Code makes explicit the need for a link between remuneration and the long-term success of the 

company. Performance-related remuneration for executive directors must be subject to criteria other than purely financial 

criteria, in particular any remuneration incentives should be compatible with the company's risk policies and systems. 

This provision and other related changes connected with remuneration follow recommendations in the Walker Report. 

Allied to this is a requirement on the board to ensure that an explanation of the company's long term business model and 

strategy for delivering on its objectives is included in the annual report. The FRC has suggested that this information 

might naturally form part of, or be in the same section of the annual report as, the company's business review.  

With a view to promoting greater transparency, chairmen are also encouraged to report personally in their annual 

statements how the principles relating to the role and effectiveness of the board have been applied. The hope here is 

that personal reporting by chairmen as the leaders of the board might be the turning point in attacking what the FRC has 

described as the "fungus of 'boiler plate' which is so often the preferred and easy option in sensitive areas but which is 

dead communication". Time will tell whether this proposal will herald a new era of transparency and engagement with 

shareholders. 



Client briefing 
Publication of the new UK Corporate Governance Code (formerly the 
Combined Code) 

5 

 
 

 

© Clifford Chance LLP June 2010 

Conclusions 

Although limited in number, the changes introduced by the Code have attracted some strong reactions, in particular in 

relation to the requirement for annual re-election of directors and the steps taken to promote board diversity. In reality, 

and considering the evidence which the FRC has itself gathered, it seems unlikely that either of these two provisions will 

lead to a significant shake up of the UK corporate governance landscape.   

The provisions of the Code are, ultimately, a guide only to good governance and do not constitute a rulebook. Simply 

complying with the Code will not, of itself, ensure good governance. This comes down to the quality and effectiveness of 

the board and its ability to engage constructively with shareholders (particularly major institutional shareholders), as the 

ultimate beneficiaries of good governance.  

Future developments in this area will also have an impact on the way in which the Code is both implemented and 

developed. These include the Stewardship Code due by the end of June 2010, the FRC's proposed review of the 

Turnball Guidance on Internal Control in the second half of 2010 and the European Commission's consultation on 

corporate governance in financial institutions and remuneration policies announced on 2 June 2010. 

 

 
a For further details, see our previous briefings on the FRC review of the Combined Code and the Walker Report 

b Financial Reporting Council, "Revisions to the UK Corporate Governance Code (formerly the Combined Code)", May 

2010 (page 4) 

c See page 5 of the above-mentioned FRC report 
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